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UNITED STATFS COURT OF APPEALS 
For the Second Circuit 


No. 75-7536 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 


Plaintiff-Appellee, 
-against- 
OVERSEAS NATIONAL AIRWAYS, 


Defendant-Appellant. 


a ee 


Appeal from the United States District Court 
for the Eastern District of New York 


BRIEF OF PLAINTIFF-APPELLEF 


ISSUE PRESENTED FOR REVIEW 


Did the District Court properly act within the dis- 
cretion of a trial Court, and without making clearly erroneous 
findings of fact, in issuing a preliminary injunction order 
against defendant's Pilot Bulletin 35-75, which unilaterally 
placed into effect certain terms and conditions of employ- 
ment for defendant's pilots which defendant unsuccessfully sought 
to obtain in negotiations with plaintiff under the Railway Labor 
Act and were the subject of mediation before the National 
Mediation Board at the time of defendant's unilateral action, 
and which caused an actual change in the working conditions for 
defendant's pilots without prior conclusion of a collective bar- 
gaining agreement embodying such change under Sections 5 and 6 


of the Railway Labor Act? 


' 
COUNTER-STATEMENT OF THE CASE 


Parties and District Court Proceedings. 


The defendant Overseas National Airways, Inc. 
(herein CNA ) appeals from a preliminary injunction (386A) 
entered in the United States District Court for the Eastern 
District of New York on August 2, 1975 upon the memorandum 
decision of District Judge Costantino dated July 23, 1975. 
(375A). ONA is a certified supplemental, or charter, a'r 
carrier. Plainciff Air Line Pilots Association, International 
(herein ALPA ) is the certified collective bargaining 
representative under the Railway Labor Act, 45 U.S.C. $151 
et seq. (herein the Act) for ONA's pilots, including captains 


and first officers (co-pilots). 


i 


The Court's order preliminarily restrained ONA from 
implementing Pilot Bulletin 35-75 (herein referred to at 
times as the pilot bulletin), effective June 1, 1975 (384A), 
which required all DC-S and DC-10 reserve pilots to be 
three (3) nours driving time of their equipment domicile during 
their days of reserve duty." The preliminary injunction was 
based on the Court's findings that the pilot bulletin constituted 
unilateral inplementation by ONA of conditions of employment 
which ONA was seeking to obtain in negotiations toward a new 


collective bargaining agreement under the Act. he bulletin 


was issued May 14, 1975, only one day after the National 
Mediation Board (herein the NMB) docketed the ALPA-ONA 
negotiations pursuant to Section 5 of the Act, 45 U.38.C>s 
$155.* Among the negotiating items which were prese ted to 
the NMB for mediation were ONA's proposals on DC-5 and DC-1 
reserve pilot notification. The preliminary injunction has 
been stayed pending argument of the appeal. (351A, 356A). 
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Reserve Procedures at ONA 


All ONA pilots are assigned f 
to a specified air terminal, known as an 


but it is undisputed that ONA pilots live 


United States the location 


domicile, and that they have every right 


The company's DC-S pilots are all assiged 


Airport and the DC-10 pilots are assigned 


Los Angeles Airports. Of the 79 DC-o and 


to Kennedy, 49 live more 


than 150 miles f 


of the 12 DC-10 pilots assigned to Los An 


than 150 miles from that city. (23A). 


or operatio 


nal purposes 

equipment domicile, 
throughout the 

of their equipment 


to do so. (43A). 


> 


to Kennedy International 


+ 


to Kennedy and 
DC-10 pilots assigned 
rom New York City; 


geles, 7 live more 


Each month the ONA pilots bid on a seniority basis for 


a scheduled line or reserve line of flying. The scheduled 
line tells the pilot the specific trips he will fly, and 
the reserve line shows the days of rest for the reserve holder; 


*Relevant statutory provisions are reprod 
statutory appendix. 


uced below in a 
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on days other than the days of rest the reserve pilot is 


required to advise the crew scheduler where he may be reacneda 
for notice of a trip assignment. (377A-373A). Such days 

are sometimes referred to as "reserve notification days. 

Under the pilot contract the reserve notification days are 

not considered days in which a reserve pilot on duty; ne 

is not paid per diem or credited with duty time for those days 
unless on a day when he actually serves as pilot on a trip. 


(383A-384A; 169A-170A). 


Historically, ONA's DC-8 and DC-10 reserve holders 
spend their reserve notification days at any location of their 
choice. (172A, 230A). The only ONA reserve holders who were 
required to station themselves witnin a certain distance from 
their equipment domicile were certain Electra pilots who 
operated under separate scheduling rules negotiated between 
the company and pilots. (155A, 363A, 370A). There has been > 
no general practice of designating the location for waiting 
for notice of trips as a reserve pilot. In practice, this 
meant that the reserve holders would wait for trip notice at 
home, even if their homes were several hundred miles from the 
equipment domicile. The pilots them commute to their flights 


by commercial air carrier. (171A-172A). 


This system - enabling reserve pilots to remain at 


nv. while waiting for trip notice - was facilitated by the 


ol4-hour rule in Section 31.L. of the pilot contract, which 


states in pertinent part: 


"A pilot shall have a minimum of 
twenty-four (24) hours notification 
prior to reporting time for any 
dutyeee” (340A). 


The concept of "duty" is defined at Sections 


¢ 
wn 


ry 


5.G.e2-C. which provide: 


"On duty time will begin two (2) 
hours prior to scheduled departure 
or at sig. in and end thirty (30) 
minutes after clock in or at sign 
out." (274A). 

Until 1968 all ONA pilots were on reserve status, 
without assigned schedules. (146A). Moreover, until the 
late 1950's, the pilots had no 24-hour rule in their contract 
so that all pilots were on "standby reserve". (137A-135A). 
In 1959, the language of Section 31.L. was placed in the 
contract to end the old standby system and enable the reserve 
pilots to have advance notice of trips. (139A). The same 
language has been in all successive ALPA-ONA contracts. When 
the contract was again modified in 1968 to add the concept 
of schedule holders, there was no change in the 24-hour rule, 
which continued to apply to the reserve and schedule holders 


alike. (146A). 


It is undisputed that the 24-hour rule applies 


without distinction to schedule holders and reserve holders. 


Although ONA contended that pilots have often flown on 


rn 


less than 24 hours notice, the District Court accepted 


ALPA's evidence that these flights were performed "because 
the pilots preferred to cooperate with the airline,” (37SA- 
379A), and the Court found that flights performed on l?ss than 


©24 hours notice "do not constitute an established practice. 


(379A). 


ONA's Efforts to Change Established Conditions 


ee eT TT 


Under Section 5.H.1l. of the /.greement (279A), 
scheduling matters are required to be the subject of negotiations 
and agreement between the parties rather than unilateral 
action by either side. This section provides: 

"The Local Executive Council shall appoint 

a Local Scheduling Committee for each 

pilot domicile and for each type of equip- 
ment flown from that domicile to establish 
with the Company Local Scheduling Rules 

and to assist the Company in administering 
this Section. Pilot assignment, eligibility 
and competition for open flying shall be 
governed by the Local Scheduling rules.” 

In August 1973, shortly after the effective date 
of the current pilot contract, ONA and ALPA representatives 
met to negotiate new local scheduling rules. ONA requested 
a new provision which would perm‘t the company to assign 


reserve pilots to specific locations on their reserve notifica- 


tion days, and which would reduce the notice period to less 


-O- 


than 24 hours. (152A, 153A, 156A, 157A}. The pilot 
representatives declined to agree to such a proposal at that 


time, (157A-158A), and since that time the parties have 


failed to rea agreement on new local scheduling rules. 


m 
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Negotiations toward a new collective bargaining 
agreement between ALFA and ONA began in January, 1975 after 
ALPA served the usual "notice of intended change" in 
accordance with Section 6 of the Act. In one of the early 
negotiating sessions in January, 1975, ONA representatives 
told ALPA that the company wanted to delete Section 31.L. 
from the agreement - without any 1 jiication that company's 
object was merely to clarify existing rights. (123A). The 
ALPA representatives stated that Section 31.L. should remain 
unchanged. (124A). Later, in April, 1975, after meetings 
and discussions on several other negotiating topics, ONA 
again proposed a change in Section 31.L. - this time requesting 
that the minimum notification period prior to trips .or 
pilots holding reserve lines be reduced to less than 24 hours, 
the precise reduction being unspecified. ONA stated in the 
meeting that the purpose of their proposal was to require 
pilove holding reserve lines to station themselves within 
short range of the equipment domicile on rese.ve notification 
days. ALPA refused to agree to any change in Section 31.L. 


(124A-125A). %%m April 18, 1975 the pilot and ONA negotiators 


agreed that further progress toward a new collective bargaining 


agreement was not possible without invoking the services of 

the NMB pursuant to Section 5 of the Act, 45 U.S.C. $155. 

The impasse in bargaining resulted from disagreement over 
several items, including economic items as well as the ONA 
proposal regarding Section 31.L. The two sides drafted a 
summary showing agreements reached and open and unresolved 
issues for submission to the NMB. Section 31.L. was identified 
as an open issue, with ONA holding fast to its proposed 
amendment described above. (123A-127A, 356A). A joint ap 
for the mediation services of tne NMB was filed shortly 
thereafter, and on May 13, the NMB docketed the impasse. 
The purpose of the NMB's services, of course, was to assist 

the parties in reaching a new agreement through the negotiations. 


As of this writing no agreement has been concluded. 


ONA Takes Unilateral Action 


On May 14, 1975 - the day after the NMB docketed 
the contract negotiations - ONA took matters into its own 
hands. After trying without success for aimest two years to 
get ALPA to agree to changing the agreement to provide for 
a reduced notification period for pilots on reserve, ONA 


issued pilot bulletin 35-75. Pilot Bulletin 35-75 states 


The reserve pilots were veing told, for tne first time, 
that no matter where they live they had tio be at or near 
Kennedy or Los Angeles Airports on the reserve notice days, 
and be prepared for a trip on short notice, even if they 


were never called to take such a trip. This meant immediate 


disruption to the piloets' lives and to the established long- 


standing practice 


home until called 


The imme 


enabling the reserve holder to stay 


for a trip. (30A-33A). 


diate impact of bulletin 35-75 on 


the pilots was summarized as follows by the ONA pilot 


chairman, Captain Marshall: 


"That it would tend to work 2 extreme 
hardship on some of the pilots and 
would cause certain inconvenience and 
in some cases a monetary loss and those 
are the pilots - the pilots that -I 

am referring to are pilots living great 
¢istances away from New York. It 

would require apartments with temporary 
quarters of some sort to satisfy 

pilot bulletin 35-75." (110A). 


4H 
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it may be maintained until. the parties 
have an opportunity to follow the 
procedures of negotiation, mediation 
and arbitretion under the Railway 
Labor Act." (379A). 
The Court found that under e established working 


conditions reserve pilots 


customarily know only their scheduled 
days of rest. On other days they are 
required to leave with ONA crew schedulers 
a contact number where they can be 

reached for notification of flights." 
(370A). 


Thus, as found by the Court, under established conditions 

the reserve pilots were not directed to remain at specific 
locations for notice. The Court also found that the established 
conditions did not include acceptance by the pilots of trips 
with less than 24 hours notice, although many pilots have 

often accepted such trips in order to cooperate with ONA 


as a voluntary matter for operation purposes. (379A; 112A). 


The District Court found that the history of 
ONA's efforts to negotiate local scheduling rules and changes 
in the pilot collective bargaining agreement regarding reserve 
notification procedures demonstrated that "ONA regarded 
the matter as open and ambiguous and in need of negotiation." 
(382A). Thus the Court rejected as lacking credibility ONA's 
contentions that its negotiations with ALPA only reflected 
an attempt at avoiding future controversy over existing 


reserve notification rights held by ONA. ‘The Court also 


au 


found that ONA was required to negotiate its scheduling 


procedures with ALPA for the very reason that it had 


clearly agreed to do so. Thus, the Court stated: 


e 1 
s that it negot 
Scheduling Commit 
pilots special rules which provided 
that less than 24 hours notice would 
required. If Section 31.L. (which 
applies to all pilots) means what ONA 
says it means, this negotiation appears 
to have been unnecessary. ONA could have 
"unilaterally" put the special rules into 
effect - as it has done here. Further- 
more, the Collective Bargaining Agreement 
clearly provides that Local Scheduling 
Rules should be negotiated. Thus, a matter 
such as the 24 hour rule appears to be 
roper subject for negotiation." 


(383A 


oO 
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The facts before the District Court, therefore, 
evidenced that the status quo with respect to ONA pilot 
working conditions included the existing 24 hour notification 
requirement and right of pilots holding reserve lines to 
serve reserve notification days at locations of their choice, 
that ONA unsuccessfully sought to change those working 
conditions through negotiations with the pilot group, and 
that ONA then implemented the changes it desire unilaterally 
without awaiting conclusion of the mediation process. In 
this context the District Court properly found, citing 
relevant authority, that "ONA may not implement its pilot 


bulletin as planned, for to do so would be to take unilateral 


'self-help' without going through the necessary procedures 


of the Railway Labor Act." (384A). The District Court 
J \ 


buttressed its analysis of the status quo by reference to 
the inconsistencies in ONA's argument that the contract 


arguably permitted it to taxe unilateral action reflected 
in the pilot bulletin,* but the Court oased 2 


on the wrongfulness of ONA's effort to change the status quo 


in the midst of mediation and not on any judicial interpretation 


of the pilot contract. 


n 


*ONA contended in the District Covrt-advancing its own 
interpretation of the pilot contract~--tnat the 24 hour rule 

only requires 24 hours notice prior to reporting for duty, 

that a pilot waiting for notice of a trip is already on 

duty, therefore that the contract is not violated by requiring 
the pilot to stand by for only three hours notice of a trip. 

The Court found this position illogical in terms of the overall 

contract, noting that if the pilots are "ton duty' and away 

from their domicile then the contract provides that they must 
be paid per diem expenses. It was testified to at the hearing 
that pilots on reserve duty are not paid per diem expenses. 

In addition," the Court continued, "it appears that the days 
when pilots on reserve duty are not called for a trip are 
counted by the company as ‘days of rest'. This belies ONA'S 
notion that these pilots are 'on duty.'" (383A-354A). 

The Court did not rely on these findings as the basis of its 
decision, but only noted thac tney buttressed its conclusion 
that ONA was attempting to change the status quo through 

the pilot bulletin. 
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ARV AT TITINGMTON 
WAN. INJUN TION 


RICT COURT AGAINST ONA SHOULD 
An 


OF ABUSE OF DISCRETION AND CLEARLY 
ERRONEOUS FINDINGS 


Entry of Injunctive Relief by the District 
Court Was Within its Sound Discretion and 
Should Not Be Reversed or Modified Without 
a Clear Showing of Abuse of Discretion. 


injunction, such as tnat entered by the District Court, is 

a matter resting in the sound discretion of the lower Courts 
and should not be reversed or modified without a clear showing 
of an abuse of discretion. This doctrine is, moreover, 


clearly applicable to Railway Labor Act disputes. 


In Flignt Engineers! Int'l Ass'n. V. Ame n 
Airlines, Inc., 303 F.2d 5 (5th Cir. 1962), the District Court 
issued a preliminary injunction to prohibit a strike pending 
determination of the pargainability of issues which tne 
carrier claimed were not open for negotiation. On appeal, 


this Court refrained from disturbing the injunction, stating: 


> 


In this mixture of the old and the new, 
the legal controversy centers around the 
availability of another ancient mechanism - 
the equity injunction - to enforce com- 
pliance with the statute enacted initially 
to cover railroad employees, on the one 
hand, and on the other, the prohibitory 
effect of a statute enacted to keep federal 
courts out of labor relations via the 
injunctive power." 303 F.2d at 6-7. 
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"Thus, the proof showed the existence of 
a very real, serious, and perhaps difficult 
controversy.’ 303 F.2d at 10. 


"What is a Court to do under such cir- 
cumstances’ aeetnat is the classic 
office of a preliminary injunction. fe) 


much so is it that on review of such an 
interloctury order, we do not examine 
into the merits as such. The probable 
merits are iooked to only insofar as they 
bear on the question whether the trial 
Court abused its discretion in granting 
interim relief." 303 F.2d at ll. 


ssued, the Union 
This would 

ake, or, more 

t all moot. In 

r 


"If no injunction was 
would be free to stri 
prejudge the issue at 
likely, finally render 

r 's interest 

B more so, tne 

e d by congressional 

r ly conciliatior 
and adjustment machinery would be severely 
jeopardized." 293 F.2d at 12. 


tne meantime, the Ca 
would be affected. 
public interest refl 


Oo 


See also: 


Nalco Chemical Co. v. Hall, 347 F.ed 90 
it 


(5th Cir. 1905), and cases cited therein 


- 


at page 92. 


This "abuse of discretion" standard has likewise 
been recognized by other Courts of Appeals in reviewing 
preliminary injunctions. In Chicago and Tllinois Midland Ry. 
Co. v. Bh'd of Railroad Trainmen, 315 F.2d 771 (7th Cir. 


1963), judgment vacated and remanded for dismissal because 


of mootness, 375 U.S. 18 (1963), a Railway Labor Act case, 
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the Seventh Circuit, affirming preliminary injunctive relie 
against union self-help, said: 


"We do not, of course, express or intimate 
any opinion on the merits. Apart from the 
question of jurisdiction, the only issue or 
to our consideration in this 1 
whether the District Court abused its discyr 
in granting the preliminary injunction. As 
Chief Judge Major so aptly observed in Myti 
& Casselberry, supra (215 F.2d 384) 'this c 
is not authorized to reverse o g 

a decree unless such abuse is 

(Emphasis supplied). 315 F.2d 


jedmont Aviation Vv. 
ss'n nt'T, F 33 
cert. denied, 90 S.Ct. 931 (1° 
Mieselman v. Paramount Film Di 


Corp., 150 F.ed 
oe 


The District Court's Findings of Fact 
Cannot Be Set Aside Without a Showing That 
They Are "Clearly Erroneous.” 


- 
5 
rs 
2 
Nn 


The scope of tiis Court's review of the 


nger 
ourt 


of fact made by the District Court is established by Fed. R. 


Civ. P. 52, which vcrovides that: ‘Frindin«ss of fact snould 


judge the credibility of the witnesses. 


The District Court had ample opportunity to observe 


the witnesses for ALPA andi ONA during the hearing and to ju 


their credibility. Credibility findines were particularly 
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important in determining the facts regarding the existing 
working conditions on ONA. For example, there was a direct 
conflict in testimony between ALPA and ONA witnesses on the 
question whether as a matter of practice ONA traditionally 
designated the location where pilots holding reserve lines 
would pass reserve notification days. ONA contended below, 
as it does before this Court, that it “has always nad, and 
has continuously exercised, the right ...to designate the 
location where pilois are to perform their reserve duty..." 
(ONA brief, p.2). This contention is obviously a= atter of 
vital importance to ONA, inasmuch as the pilot bulletin is a 
change in working conditions if ONA did not designate the 


location for reserve availability prior to the bulletin. 


To suppent its contention on designating location, 
ONA introduced two affidavits of its Assistant Vice-President, 
Lester R. Ferriss, Jr., who stated in his first affidavit 
(47A) that "[fJlor all the time I have been with ONA, and for 
years prior to that time, it has been the consistent policy 
of ONA to designate the place at which pilots holding reserve 
lines...wouid perform their days of reserve duty." (47A). 
Ferriss went on to explain that "(pJilots appear when and 
where designated on their bid-lines." (49A, par.7). However, 
Ferriss, when shown an ONA bid-line of the precise type 


referred to in his affidavit, ror May, 1975 (359A,,.lines 21-24), 


was required to admit that the bid-line does not show 
where the reserve pilots are to spend their days of reserve 
availability. (186A). And Ferriss' testimony was also 


directly contradicted by that of Captain Bruce Dries, a reserve 


J 


Now, on your days [of] reserve 


availability, where do you generally spend 
your tim 
A At my home. I live in Pennsylvania. 


Ay 


Q And has any company representative ever 
told you that that is where you are supposed 
to spend your time as a pc-8 reserve Captain? 
A No, I have never been told where to 

spend my time." (231A). 


Resolving this conflict, the District Court found, 


"Pilots who have ‘reserve! tines customarily 
know only their scheduled days of rest. On 
other days they are required to leave with 
ONA crew schedulers a contact number where 
they can be reached for notification of 
flights." (378A). 

The pilot bulletin clearly changes *stablished 
working conditions by imposing a new requirement on tne reserve 
pilots that they be at a specified location chosen by the 
company on reserve availability days. That such a change results 
from the pilot bulletin i a matter of finding facts and 
not of interpreting the contract. The Court's findings are 


clearly supported by the testimony and involve credibility 


resolution between conflicting witnesses. Injunctive relief 
based on such findings was both appropriate and necessary under 


the Act. 
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POINT II 


THE DISTRICT JRT PROPERLY FOUND ONA IN 
VIOLATION OF THE "MAJOR DISPUTE" PROVISIONS 

OF THE RAILWAY LABOR ACT AND ISSUED INJUNCTIVE 
RELIEF NECESSARY TO ENFORCE THE ACT AND 
PROTECT THE ONA PILOTS oe 


Based on the hearing record and findings of fact, 
the District Court concluded that ONA's pilot bulletin 35-75 
presented a "major ¢cispute" governed by the provisions of 
Section 2, Seventh, 5 and 6 of the Act. The Court further 
concluded that ONA was attempting to make a unilateral change 


in existing conditions of employment in violation of the Act. 


The District Court's determination that this 
case presents a "major dispute" is fully supported by decisions 


of the Supreme Court and Court of Appeals. The record shows 


oO 
¢ 

~ 
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that ONA sought to implement through the pilot bulletin exa 
the type of reserve procedures that it was seeking from ALPA 
in the negotiations. Moreover, ONA's proposal for changes 

in reserve notification procedures was an open item in the 
docket before the NMB at the time the bulletin was issued. 
ONA'sS proposals to change the reserve procedures in the 
ne,;otiations froze established working conditions with respect 
to the reserve procedures until the parties concluded a new 
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agreement. Section 2, Seventh of the Act provides: 


"No carrier, its officers, or agents 

shall change the rates of pay, rules 

or working condittonse of its employecs, 

as 2 class as emrodied in agreements 

except in the menner prescribed in 

such agreements or in Section 6 of the Act. 


Section 6 of the Act Provides in part 


"In every case where such notice of 
intended change has been given, or 
conferences are being held with reference 
thereto, or the services of the Mediation 
Board have been requested by either party, 
or said Board has proferred its services, 
rates of pay, rules or working conditions 
shall not be altered by the carrier until 
the controversy has been finally acted 
upon, as required by Section 5 of this 
Act, by the Mediation Board, unless a 
period of ten days has elapsed after ter- 
mination of confererres without request 
for a proffer of the services of the 
Mediation Board." 


Thus, ONA's unilateral bulletin presented a classic 


instance of unlawful self-help giving rise to a "major dispute". 


Nature of the Major Dispute Procedures 
Contrasted With Minor Dispute Procedures 

Under the Act, all disputes between carriers and 
the collective bargaining representatives of their employees 
are either "major disputes” or "minor disputes". If a 
matter is a "major dispute” tne parties are requirea b, the 
Act to exhaust extended procedures of negotiation, mediation 
and "cooling off periods", before the employer may implement 
changes in working conditions or in a collective bargaining 
agreement, and berore the union may strike. In such instances, 
as stated by this Court, 

"the Mediation Board is to use its 


best efforts to bring the parties to 
an agreement or, if these fail, to 


a 


{induce them co submit to arb 
If this also fails, no change shall 
be made in rates of pay, rules, or 
working conditions or establisned 
practices for 30 days anc, if within 
that reriod an emergency board is 
created, for 30 days after its repo 
45 U.S.C. §$155, 156, 160. After a 
shis is over, the parties may resor 
to self-help.” 


Seaboard World Airlines, Inc. v. Transport Workers Union, 
405 F.2d 1086, 1089 (2d Cir. 1970). If a dispute is a minor 
dispute, the Act 


"broadly speaking, prescribes a 
[compulsory ] arbitral process with 
boards of adjustment [System Board] 
composed of equal rumbers of menagement 
and labor and with the Mediation Board 
to name a referee in the event of 
deadlock Awards of such boards are 
'final and binding upon both parties 

to the dispute...'" Id. 


The workings of the major dispute procedures were 


illustrated in Brotherhood of Railway & Steamship Clerks v. 
Florida E.C.Ry. Co., 384 U.S. 238 (1966). There the union 
proposed in negotiations a wage increase and a requirement of 
six months! advance notice of impending layoffs and abolition 
of job positions. The carrier did not agree to this proposal. 


As the Court stated, 


"The dispute underwent negotiations 

and mediation as required by the 

Railway Labor Act. When those procedures 
proved unsuccessful, a Presidential 
Emergency Board was created under §10 

of the Act, which after hearings 
recommended a general pay increase of 
about 10 cents per hour and a require- 
ment of at least five days! notice 


before job abolition. In June 1962, 
this settlement was accepted by all 

he carriers except FEC. Thereupon, 
further mediation was invoked under 
the Act but again no settlement was 
reached. The Act makes no provision 
for COMET ROEF arbitration. Section 5 
First does, however, provide for 
voluntary arbitration at the suggestio 
of the National Mediation Board. The 
suggestion was made but both the 
unions and FEC refused. Further nego- 
tiations were unsuccessful and on 
January 23, 1963, the nonoperating 
unions escieke. When that happened, 
most operating employees refused to 
cross the picket lines." (384 U.S. 
at 240-241; footnotes omitted). 


he demand for a 25-cent-per-hour 

wage increase and for six months! 
advance notice of impending layoffs 
and job abolitions was a major dispute 
covered by §2 Seventt (ign, J, & Be 
R.Co. v. Burley, 325 U. Tike te seKe) 
and it had proceeded tetuek all the 
major dispute procedures required by 
the Act without settlement. The unions, 
having made their demands and having 
exhausted all the procedures provided 
by Congress, were therefore warranted 
in striking. * * * At that juncture 
self-help was also available to the 
carrier, * * * ([BJoth parties, having 
exhausted all of the statutory pro- 
cedures, are relegated to self-help 

in adjusting this dispute * * *," 

384 U.S. at 243-244, 


Where a carrier or union have initiated action 


which creates a major dispute, the Courts are empowered to 


injunctive 


= 
he 


relief to restrain the improper action unt 


the parties have concluded an appropriate collective bargaining 
agreement or have exhausted the statutory major dispute 
procedures. In the latter instance, as the Supreme Court stated, 


the parties are free to take self-help only after the NMB 


has released the parties and the 30-day cooling-off period 


has been completed. As the Court held in Detroit & Toledo 
Shore Line R.R. v. United Transportation Union, 396 U.S. 142, 


147 (1969), the Act 


"imposed upon the parties an obligation 

to make every reasonable effort to 
negotiate a settlement and to refrain from 
altering the status quo by resorting to 
self-help while the Act's remedies were 
being exhausted." 


The Court added, 


"The Act's status quo requirement is 
central to its design. Its immediate 
effect is to prevent the union from 
striking and management from doing 
anything that would justify a strike. 
In the long run, delaying the tine 

when the parties can resort to self- 
help provides time for tempers to cool, 
helps create an atmosphere in which 
rational bargaining can occur, and 
permits the forces of public opinion to 
be mobilized in favor of a settlement 
without a strike or lockout. Moreover, 
since disputes ususally arise when one 
party wants to change the status quo 
without undue delay, the power which the 
Act gives the other party to preserve 
the status quo for a prolonged period 
will frequently make it worthwhile for 
the moving party to compromise with 

the interests of the other side and thus 
reach agreement without interruption 

to commerce." 396 U.S. at 150. 
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With respect to the importance of injunctive reliel 
to restrain carrier self-nelp before tne Act's procedures are 


exhausted, the Court stated, 


e 


"Tf the railroad is free at this stage 
to..eresort to self-help, the union 
cannot be expected to nold back its own 
economic weapons, including the strike, 
Only if both sides are equally restrained 
can the Act's remedies work effectively." 
396 U.S. at 155 (footnote omitted). 
NA's Proposal to Pevise the Pilot 
Agreement by Changing Reserve No ification 
Procedures Was the Subject of Bargaining 


and Mediation and Could Not Be 
Implemented Unilaterally 

The extensive evidence and testimony in the 
District Court hearing left no doubt that ONA and ALPA were in 
negotiations and mediation over the subject matter of Pilot 
Bulletin 35-75 at the time the bulletin was 4ssued. AS 
previously discussed, the testimony of ALPA negotiators 
showed : 

a) ONA proposed as part of its openir? proposals 
in the negotiations, in January, 1975, that Section 31.L., 
the "24-hour rule," be completely eliminated. The pilots 
rejected the proposal. 

bd) ONA proposed in April 1975 that Section 31.L. 


be revised by reducing the stated notification period for 


reserve pilots. ALPA again refused, insisting that Section 31.L. 


be kept as is. 


c) The parties then drew up an argenda for the 
NMB showing that Section 31.L. is an "open item." (37A;331A). 
d) ONA issued its Pilot Bulletin the day after 


the NMB docketed the contract dispute. 


Taking a position which can be expected in this type 
of case, ONA argued in the District Court that its negotiations 


with ALPA over reserve notification procedures can only 

be regarded as an effort to clarify its existing rights. However, 
the company did not put in any evidence that it advised ALPA 

of this position in January 1975 - when ONA proposed that 
Section 31.L. be dropped from the contract. Moreover, the 
chaisnan of the ALPA negotiating committee, Captain Secola, 
credibly testified that the ONA spokesman did not state in 

the April negotiations that the company proposed a change in 
Section 31.L. only to clarify existing rights. (134A). The 
District Court, observing the witnesses, concluded that ONA's 
negotiations over Section 31.L. with ALPA showed that “a matter 
such as the 24 hour rule appears to be a proper subject for 


negotiation." (383A). 


The history of the negotiations over local scheduling 
rules starting in 1973 provided further significant evidence 
that the reserve notification procedures were a required subject 
of negotiations rather than unilateral action. As previously 
discussed, the contract itself requires that local scheduling 


rules be established by negotiations. As for the scope 
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of such rules, ONA has never disputed in this proceeding 


that reserve notification procedures are part of the subject 
matter for local scheduling rules. The credited evidence 
showed that the pilots and company did have scheduling rules 
for the Electra equipment which contained procedures for 
short-notice reserve pilots similar to the procedures in 
Pilot Bulletin 35-75. These procedures came into existence 


only because the pilots agreed to them in local scheduling 


negotiations. (383A; 155A). In 1973, 1974 and 1975, ONA 
tried to get ALPA to agree to similar procedures for the 
pc-8 and DC-10 reserve holders. This effort was not 
successful, and it is undisputed that local scheduling rules 
for DC-8 and DC-10 pilots never came into effect under the 


current agreement. ALPA never gave ONA the authority to have 


short-notice reserve pilots in DC-8 and DC-10 equipment. 


From this history of negotiations over scheduling 


rules, the District Court buttressed its finding that the 


" 


24 hour rule is "a proper subject for negotiation" rather than 


unilateral action by ONA. 


ONA's Effort to Change the Contract Through 
Negotiations Places This Pispute Directly 
Within tne "Major Dispute” Category. 


The history of ONA's efforts to negotiate new 


provisions in the pilot contract makes this a classic case for 


application of the established principle that the parties 

in negotiations and mediation under the Act are not free to 
implement contract proposals or take other self-help wmnilaterally 
during the progress of the Act's mediation procedures. ALPA 

and ONA throughout months of negotiations and in submitting 

their dispute to the NMB havetreated the dispute as a major 
dispute and admitted that the subject matter is appropriate 

for negotiations and mediation rather than unilateral action. 

The parties stipulated in submitting the case to the NMB that 
reserve notice procedures are an "open" item for further 


negotiation and mediation. 


If ONA can first invite protracted negotiations 
and mediation over its proposal to change Section 31.L., 
but unilaterally implement such proposal only the day after 
the contract dispute has been docketed by the NMB, there is 
no incentive to negotiate. The structure of collective bargaining 


is clearly threatened by such action. 


These principles are well illustrated in many 
Court decisions. The Seventh Circuit, for example, in 
United Transportation Union, Lodge 621 v. Illinois Terminal 
RR. Co.5.471 F248 375 (1972) affirmed the District Court's 
issuance of injunctive relief against a unilateral bulletin 
by the carrier which came during negotiations on the subject 


matter of the bulletin. The Court stated: 


"The digtrict court found that '[t]here 
were conferences or negotiations 
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concerning the [Section 6] notice 
on several occasions between the General 
Chairman of the Union and the Manager 
of Labor Relations and Personnel.' 
Negotiations under Section 6 had com- 
menced on the very subject to which 
the unilateral bulletin later pertained. 
Unlike Rutland, Hilbert anc Norfolk, 
cind of dispute here involved was 
terized and treated by both part 
a major dispute before the specific 
ulletin was posted. The district cou 
so found and held. In order for us 
to consider his findings and c»nclusions 
clearly erroneous, it would be necessary 
for us to conclude that the dispute was 
a minor one as a matter of law." 471 
F.2d at 379. 


See also United Transportation 


Union v. Ba. -r, 499 F.2d 727 


731 (7th Cir. 1974), where the Court stated that the Illinois 


Terminal Railroad decision depended partly on the fact that: 


"There the union served a Section 6 notice 

on the railroad six months prior to -he 

railroad's unilateral attempt to effect 

new assignments, during which time the 

parties characterized and treated the 

dispute as a major dispute." 

Those decisions reflect the basic workings of the 

Railway Labor Act. A carrier is not free to implement its 
enontract proposals until exhaustion of the Act's major dispute 


procedures. ONA's Pilot Bulletin 35-75 is precisely that 


type of premature action and was properly enjoined so that 


the Act's processes might proceed peacefully. 


Similarly, in Southern Ry. Co. v. Brotherhood of 
Locomotive Firemen, 337 F.2d 127 (D.C. Cir. 1964), the Court 
upheld injunctive relief against unilaterial carrier action on a 
nroposed charge in the collective agreement which was before the 
NMB at the time. It is particularly noteworthy that the District 
Court issued an injunction even though it properly "declined 
to interpret the disputed rrovision of the existing agreement 
and to decide what the rights of the parties were under that 
provision." 337 F.2d at 133. Instead, the District Court, 
-ffirmed by the Court of Appeals, issued an injunction only on 
the basis that the carrier was implementing its contract proposals 
unilaterally. The Court stated: 


"Tt is clear thet, if the Mediation 

Board had concluded the mediation 
proceedings and if the other statutory 
procedures (acceptance or rejection 

of arbitration and possible presidential 
intervention, see Section 5 First and 

10 of the Act, 45 U.S.C. §§155 First and 
160), had been exhausted, Southern if 

it desired to do so could initiate the 
contract changes it proposed and the Union 
could strike. Brotherhood of Locomotive 
Engineers v. B. & OR. CO«v.y 31 Ud. 

2, 83 S.Ct. O61, 9 Lebd.2d 759 (1963). 
But with mediation still pending and not 
finally concluded, it is equally clear 
that Southern could not initiate changes 
in working conditions, absent agreement, 
without violating Section 6 of the Act 
which specifically provides that working 
conditions shall not be altered by the 
carrier until the controversy has been 
finally acted upon by the Mediation Board. 
See footncte 4, supra. The matter involved 
in this claim, a Section 6 proposal 

to revise or change the agreement, is of 
course a 'major' dispute. 337 F.2d at 
131-132 (footnotes omitted). ° 
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mediation process, first, hy providing in the pilot contrac? 
that scheduiing rules must be a matter ot!’ agreement and secondly, 


2 


oy proposing new reserve notification procedures for the 
scheduling rules and in contract negotiations. These matters 
were before the NMB for resolution when ONA took unilateral 
action rather than waiting for the Act's processes to conclude. 
The District Court properly found that ONA went too far 


and that the pilot bulletin shou.1 be preliminarily enjoined. 


Even if ONA Did Not Negotiate Over 
Reserve Notification, Requiring Reserve 
Pilot to Be at a Specified Location on 
Reserve Notification Days Was a Clear 
Change in Working Conditions 
Pilot Bulletin 35-75 requires the DC-8 and DC-10 
reserve holders to be at a specific location on their reserv 
days even though those pilots live all over the United States. 


This is a change in established working conditions requiring 


conclusion of negotiations and mediation under the Act. 


Contrary to ONA's arguments that enjoining the 
Pilot Bulletin requires interpretation of the pilot contract, 
ONA's claimed right to require pilots to be at a specific 
location tor reserve notice is a matter not covered by the 


current agreement or any local scheduling rules. Indeed, 


> 


the only contract provision that ONA 


) 
4 
_ 
ie?) 
ro 
we 
@ 
U 
° 
pe | 
pe 
» 
— 
a 
D 
wT) 
vs 


is the general "management rights" clause, Section 31.1. 
(339A) (See ONA brief, p.2). And ONA admits that no local 
scheduling rules are in effect for ONA’s pilots. | 2A, 37A). 
Nothing in the contract speaks to ONA's ¢l 


decide where pilots will 


2) 
$ 
> 
v 
D 
D 
.e] 
i 
+ 
r 
Q 
se) 
ct 
| ane 
2) 
3 
“a 
. 


In this context, the issue is whether the Pilot 
Bulletin changes established working conditions in violation 
of Sectiuns 2, 5 and 6 of the Act. The question becomes 
whether ONA had an established practice of requiring reserve 
pilots to wait for notice at any particular location, as claimed 
by ONA- If not, then the Pilot Bulletin changes working 
conditions unilaterally and unlawfully, even if ONA never entered 


into negotiations on the subject as shown earlier. 


These principles were clearly established in Detroit 
& Toledo Shore Line R. Co. v. UTU, supra, 396 U.S. 142. There the 
Court rejected a carrier agreement that the Status quo requiremen*s 
of the Act only apply to working :ornditions covered in the parties! 
existing agreement, and the Court affirmed injunctive relief 
against a change in working conditions prior to exhaustion 
or the Act's major dispute processes. The Court stated: 

"The obligation of both parties during a pertod 

in which any of these status guo provisions 


is properly invoked is to preserve and maintain 
unchanged those actual, objective working conditions 


vd 


m. 


ine 


.S a matter of 


and practices, roadly conceived, whict 
were in effect prior to the time the pending 
dispute arose and which are involved in 

r related to that dispute. 


t 
It is quite apparent that under our 


interpretation of the status quo require- 

ment, the argument advanced ty the Shore 

Line has little merit. The railroad contends 
sta 


that a et bey is bound to preserve the 
quo in only those working conditions covered 
in th parties! existing collective agreemen®, 
but nothing in the status quo provisions or 
$4$5, 6 or 10 suggests this restriction é 
have stressed that the ‘status quo ext ends 
those actual, objective working condition 
out of which the dispute arose, and clearly 
these conditions need not be covered in an 
existing agreement. Thus, the mere fact tha 
the collective agreement before us does not 
expressly prohibit outlying assignments 
would not have barred the railroad from 
ordering the assignments that gave rise to 
the present dispute if, apart from the 
agreement, such assignments had occurred 

for a sufficient period of time with th 
knowledge and acqviescence of the employees 
to become in reality a part of the actual 
working conditions. Here, however, the dispute 
over the railroad's establishment of the 
Trenton assignments arose at a time when 
actual woricine conditions did not include 

such assignments. It was therefore 

incumbent upon the railroad by virtue of $6 

to refrain from making outlying assignments 
at Trenton or any othe: place in which there 
had previously been none, regardless of the 
fact that the railroad was not precluded from 
making these assignmerts under the existing 
agreement." 396 U.S. at 153-154 (footnotes 
omitted). 
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determination of existing working conditions 


fact-finding, not contract interpretation, and 


the District Court found that established working conditions 


did not include a requirement that reserve pilots remain at 


a location of the compan: 's choice on reserve nocification 


days. As previously discussed, this finding is based on 
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crediting ALPA testimony tha IC and DC-10 reserve pilots 
were always free to spend their reserve notification days 

at home or anywhere else they chose, and they were never tol 
where to spend those days. The only contrary practice existe 
for Electra pilots, who had a different procedure under tne 


local scheduling rules established by negotiations. 


ONA did not establish to the satisfaction of the 


ct 
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Court that the existing working conditions included a practice 
of designating the place where reserve pilots would wait 

for notice. To the contrary, it is clear that no such practices 
existed, and ONA's unilateral establishment of such a requirement 
clearly violated the Act. See, in addition to Detroit & Toledo 
Shore Line R.R. Co., supra, Baker v. United Transportation 
Union, 455 F.2d 149, 155-156 (3rd Cir. 1971). cf. United 
Transportation Union, Local 31 v. St. Paul Union Depot Co., 


434 7,2d 220, 222-223 (8th Cir. 1970), cert. denied, 401 


WO 


U.S. 975 (1971). 


By Reducing the Notification Period for 
Reserve Pilots ONA Changed Working 
Conditions in Yet Another Respect 
The Pilot Bulletin unilaterally reduced the 24 hour 
notification period in Section 31.L. of the contract, for 
DC-8 and DC-10 reserve pilots, To justify this reduction, 


the company introduced evidence that many ONA pilots have 


She 


accepted trips on less than 24 hours notice. ALPA never denied 
this and asserted that both reserve and scheduled pilots have 
accepted trips on an emergercy basis to prevent flights from 
being cancelled. Indeed, the evidence showed that this 

even happens on scheduled days of rest. However, ONA does not 
contend that the 24 hour rule no longer applies to schedule 
holders or that the pilots have given up their right to 


scheduled days of rest. 


The fact is that responsible union officials have 
consistently made clear that the pilots are not waiving their 
rights by accepting trips on less than 24 hours to assist 
the company. AS previously described, the Chairman of the 
ALPA DC-8 Local Council on ONA, who has been a reserve holder 
throughout most of 1975, does not accept trips on less than 
twenty-four hours notice given him on reserve notification days. 
He has refused such trips in order to avoid any waiver of 
the twenty-four hours rule, and ONA has not invoked any 
discipline because of his actions. (229A). The pilots can 
vary the agreement culy through their authorized representatives. 
Individual agreements “re not permitted. Where the appropriate 
repue sentative has so ciearly held fast to the terms of the 
agreement, there is no serious basis for inferring a waiver 
by the C..A pilot group. The Eighth Circuit has succinctly 
Stated the test to determine whether asserted practices have 


formed part of a collective bargaining agreement, in Uniicd 
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Transportation Union, Local 31 v. St. Paul Union Dept. Co., 


supra, 434 F.2d at 222-223: 


"we think that an ‘established practice’ 
under the Act was intended to include only 
prior conduct of the parties which has 
attained the dignity of a relationship 
understood by the parties to at least 
impliedly serve as if part of the collective 
bargaining agreement...An ‘established 
practice' under the Act should demonstrate 
not only a pattern of conduct but also 

some kind of mutual understanding, either 
expressed or implied. Thus, prior behavior 
by itself, although similar to the acts 

in dispute, falls short of an ‘established 
practice.' Whether prior conduct 

established a working practice under the 

Act depends upor. consideration of the facts 
and circumstances of a particular case. 

Among the facts one might reasonably consider 
would be the mutual intent of the parties, 
their knowledge of and acquiescence in 

the prior acts, along with evidence of 
whether there was joint participation in 
the prior course of conduct, all to be 
weighed with the facts and circumstances 
in the perspective of the present dispute.’ 


! 


It is indisputable that pilot representatives - the 
Chairman of the DC-8 Local Council in particular - have 
not indicated by their conduct that they are waiving the plain 
words of the agreement. Indeed, ONA's effort to find a 
waiver in the fact that many pilots accept trips without 
twenty-four hours notification only penalizes the pilots for 


aiding ONA operations. 
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Accordingly, ONA's action in unilaterally reducing 


the notification period for all DC-5 and DC-10 reserve pilots 


is a clear change in working conditions which was properly 


enjoined by the District Court. 


POINT III 


ISSUANCE OF INJUNCTIVE RELIEF 
WAS MANDATED BY THE STATUS QUO 
PROVISIONS OF THE ACT 


It is established that injunctive relief to preserve 
the status quo is appropriate in the major dispute context 
even if the party seeking relief does not show irreparable 
harm in the equity sense. That is clear from the Supreme 


Court's rulings in Detroit & Toledo Shore Line R.R.Co., supra, 


Courts. 


quoted earlier. The same point has been made in other 
Thus, in Southern Ry. Co. v. Brotherhood of Locomotive Firemen, 


337 F.2d 127, 133-134 (D.C. Cir. 1964), the Court stated: 


"(A] showing of irreparable injury is 

not required before the instant status 
quo injunction may issue, particularly 
because the question before us in con- 
cerned with far more than the private 
rights and duties of the parties. In 

the first place, Section 6 of the Act 
imposing the duty to maintain the status 
quo contains no qualifications to the 
effect that the carrier has no obligation 
to do so unless irreparable injury would 
otherwise result. Moreover, the public 
interest in peaceful settlement of 

labor disputes through utilization of 
statutory procedures is also involved, 
and irreparable injury to the complaining 
party is not an element which bears 
Significantly or relevantly on furthering 


the public interest. Cf. Virginian 


Railway Co. v. System Federation No. 40, 
supra, a9? Ushs Bt Soe, Of Ge Cts Ot BOL. 
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recognized the right of ALPA pilots 
to live anywhere in the world irrespective 
of their ONA domiciles, 


+ + + 

Reserve pllots affected by ONA's notice 

"1 be forced to disrupt their homes, 

luding family and business arrangement, 
in order to maintain alternative residences 
within the ONA domicile area, 
b. DC-10 and DC-3 Reserve Pilots who do 
not currently reside in their domicile 
areas will be required so rent ‘otel 
rooms or apartments in those areas with 
immediate disastrous cash flow impa... 
The expense of maintaining two homes will 
be prohibitive for most pilots. The net 
result will be to force ONA pilots to 
move their romes to the ONA 2omicile area, 
despite their admitted righ* to r«side 
elsewhere. Tnis is plainly the r. sult 
that the company foresees and ies res. 


Cc. Reserve Pilots will be required to 
remain in the domicile area or. .uty days 
whether or not flight assignments become 
available. They will be subjected to 
frequent periods of enforced idleness 


away from their homes and families. 


d. The right of all ONA pilots to 24 hours! 
notification prior to flight duty will be 
immediately destroyed for DC-8 and DC-10 
Reserve Pilots. The company may be expected 
to seek the same result for other pilots 

if its pwesent effort succeeds. 


e. The ompany's unilateral notices 
immediately and irreparably injure the right 
of every ONA pilot, as represented by ALPA, 

to the maintenance of es:sablished agreements 
and working conditions, without unilateral 
alteration by the company prior to exhaustion 
of the mandatory dispute resolutioy procedures 
embodied {n the Railway Labor Act. ‘30A-31A). 
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See -1so testimony of Captain Marshall at 110A. 


In contrast to the irreparable injury suffered by 
ALPA and the ONA pilots, ONA cannot demonstrate any irreparable 
“ajury to itself if the preliminary injunction is sustained. 
The record demonstrated that ONA pilots have cooperated 


with management to avoid any necessity for cancelling flights 


because of crew shortages. Captain Marshall's testimony 


was explicit: 


"Q As MEC cnairman, would you know whether the 
company has been forced to cancel any flights 
because reserve pilots not being available? 


A I know of no such instances that they 
have been required to cancel a flight. 


Q With the 24-hour rule in effect, how is the 
company able to meet its needs for short-notice 
lights? 


A Simply by calling anv pilot that lives in 
the area. In the case of JFK, I would say any 
pilot that lives in New York or Connecticut or 
New Jersey, whether the pilot is on reser've or on 
line, the company could call anyone. 


Q Do you know whether there is any practice 
by pilots to accept such flights if asked by the 
company? 


A. I would say that most pilots will accept the 
assignment. 


THE COURT: Will what? 

THE WITNESS: Will accept the assignment 
Q You were about to continue with your answer? 
A I said that most pilots would accept the 
assignment and the reason I had when I accepted such 


an assignment was that I wanted to assist the company 
in this emergency situation. 


oka 


When you say "most pilots", are you re erring 


Q 
to scheduled pilots as well as reserve pilots? 


A. Both." (111A-112A). 


In the decision the District Court urged "that 
the pilots continue to cooperate with the airline to the extent 
possible." (334A). There is no question that this will 
be done. It is also clear that many reserve holders have been 
and will continue to be irreparably injured by ONA's unilateral 
action. In a case of this ‘ype, the Courts do not look to 
equitable considerations, but those considerations demonstrate 
that the District Court's issuance of preliminary injunctive 


relief was not an abuse of discretion, 


CONCLUSION 


For the foregoing reasons, the preliminary injunction 


issued by the District Court should be affirmed forthwith. 
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STATUTORY PROVISIONS INVOLVED 


Railway Labor Act 
Section 2, First provides: 
It shall be the duty of all carriers, their officers, 


agents, and employees to exert every reasonable effort to make 
and maintain agreements concerning rates of pay, rules, and 


working cr ditions, and to settle all disputes, whether arising 

out of application of such agreements or otherwise, in order 

to avoic any interruption to commerce or to the operation of any 
tre 


carrier growing out of any dispute between the carrier and 
employees thereof. 


Section 2, Second provides: 


All disputes between a carrier or carriers and its 
or their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between represent- 
atives designated and aut’ orized so to confer, respectively, 
by the carrier or carriers and by the employees thereof interested 
in the dispute. 


Section 2, Seventh provides: 


No carrier, its officers, or agents shall chang 
the rates of pay, rules, or working conditions of its employees, 
as a class as embodied in agreements except in the manner 
prescribed in such agreements or in Section 6 of this Act. 


Section 5, First provides: 


The parties, or either party, to a dispute between 
an employee or group of employees and a carrier may invoke 
the services of the Mediation Board in any of the following 
cases: 


(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 


(bo) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in conference 
between the parties or where conferences are refused. 

Tne Mediation Board may proffer its services in 
case any labor emergency is found by it to exist at any time. 


In either event the said Board shall promptly put 
itself in communication with the parties to such controversy, 
and shall use its best efforts, by mediation, to bring them 
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te agreement. If such efforts to bring about an amicable 
settlement through mediavion shall be unsuccessful, the said 
Board shall at once endeavor as its final required action 
(except as provided in paragraph third of this section and 
in section 10 of this Act) to ‘nduce the parties to submit 
their controversy to arbitration, in accordance with the 
provisions of this Act. 


If arbitration at the request of the Board shall 
be refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or an 
emergency beard shall be created under section 10 of this 
Act, no change shall be made in the rates of pay, rules, 
or working conditions or established practices in effect 
prior to the time the dispute arose. 


Section 6 provides: 


Carriers and representatives of the employees shall 
give at least thirty days' written notice of an intended 
change in agreements affe.:'ng rates of pay, rules, or 
working conditions, and the time and place for the beginning 
of conference between the representatives of the parties 
interested in such intended changes shall be agreed upon 
within ten days after the receipt of said notice, and said 
time shall be within the thirty days provided in the notice. 
In every case where such notice of intended change has been 
given, or confer2nces are being held with reference thereto, 
or the services of the Mediation Board have been requested 
by either party, or said Board has proffered its services, 
rates of pay, rules, or working conditions shall not be altered 
by the carrier until the controversy has been finally 
acted upon, as required by Section 5 of this Act, by the 
Mediation Board, unless a period of ten days has elapsed 
°fter ternination of conferences without request for or proffer 
of the services of the Mediation Board. 
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